Driftnets have long been considered a particularly unsustainable type of fishing gear due to their inherent lack of selectivity. Consequently, the use of this equipment is subject to heavy global and regional restrictions. This is especially true in EC waters, where a ban on driftnet fishing has been imposed since 2002. Nevertheless, the EU has historically struggled to enforce this prohibition in the face of concerted opposition to its anti-driftnet policies. In recent months, the European Court of Justice has delivered a series of judgments addressing non-compliance concerns, clarifying both the scope of the legislation and the enforcement duties incumbent upon the various Member States.
Background
The long-term sustainability of particular fishing techniques and equipment is an issue that has vexed regional and global fisheries regulators in recent years. Few fishing techniques, however, have facilitated the sustained controversy generated by the use of large-scale driftnets. Driftnetting may be broadly described as a process whereby 'the surface layer of the ocean is fished with nets allowed to drift with winds and currents. . . held open in a vertical position by the tension exerted between numerous floats on the floatline and a weighted deadline'. 1 Driftnets, also known as surface gillnets, have long constituted a staple fishing technique in many European coastal communities, dating back to the early Roman era. Driftnetting has consistently proved to be a cost-effective form of fishing, not least since nets are generally set from low-powered vessels, rendering the practice highly fuel-efficient. 2 Traditional driftnets, primarily constructed from hemp and other organic materials, were initially considered highly selective and ecologically efficient. 3 However, since the 1950s, such netting began to be manufactured on a vast scale using synthetic filament with smaller mesh sizes. Between the 1960s and mid-1980s, few discernible restrictions were placed on the size of driftnets by international fisheries bodies, with the enormous expanses of netting routinely deployed in many fisheries eventually generating considerable disquiet over the long-term sustainability of such practices. 4 Initially, concerns were raised over the indiscriminate capture of immature fish from target stocks, thereby compromising the natural regeneration of staple fisheries, while extensive quantities of driftnetsçroutinely set at nightçalso began to pose impediments to local navigation. 5 However, perhaps more significantly from a regulatory standpoint, the highly indiscriminate nature of large-scale driftnet activities led to the politically sensitive by-catch of large numbers of marine mammals.
Concerns were first raised in the 1960s over the incidental mortality of porpoises by Japanese salmon driftnetters in the North Pacific. 6 By the 1980s, wholesale by-catches of cetaceans (whales, dolphins and porpoises) had been observed within driftnet fisheries in both the South Pacific 7 and, especially, the Mediterranean region. 8 During this period, driftnetting attracted opprobrium from environmental campaigners, with such equipment condemned as 'walls of death' responsible for 'strip-mining the oceans'. 9 The emerging political visibility of the impact of driftnet fisheries led to the introduction of national restrictions by a number of coastal states. In this regard, Australia instituted a series of fisheries closures in 1986 to protect depleted stocks of dolphins, 10 while in 1987 the US government enacted the Driftnet Impact Monitoring, Assessment and Control Act, restricting the use of such equipment to a maximum of 1.5 nautical miles within American jurisdictional waters.
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From these individual initiatives, the ecological problems associated with driftnet fishing began to receive considerable attention within regional fora. In 1989, the first regional denunciation of driftnets as an unsustainable fishing practice was made through the Tarawa Declaration, 12 issued by the South Pacific Forum Fishing Agency, in response to distant-water driftnetting by Japan and Taiwan. 13 In November 1989, a regional convention was adopted by the South Pacific states, 14 instituting a ban on the use of driftnets of over 2.5 km in length within a vast expanse of the region. 15 Following this, the concerns over driftnet fishing in the South Pacific were soon extended to the North Pacific Region, 16 as well as the Caribbean 17 and, by the early 1990s, had attained global attention within the UN General Assembly (UNGA). In 1989 and 1990, a series of Resolutions were adopted by the UNGA, calling for the increasingly stringent regulation of this equipment within areas beyond national jurisdiction. 18 In 1991a further Resolution was adopted by the UNGA calling for 'a moratorium on large-scale pelagic driftnet fishing. . . notwithstanding that it will create adverse socio-economic effects on the communities 10 Richards (n 1) 108. On the same day that the Wellington Convention was adopted, the Organisation of Eastern Caribbean States issued the Castries Declaration, calling for a similar management regime to address driftnet fishing activities in this region. Nevertheless, the strong rhetoric was never matched by clear regulatory action, as no specific regional measures were subsequently adopted by this particular body against driftnet fishing. The Castries Declaration is reproduced at (1990) 14 L Sea Bull 28. involved'. 19 Resolution 46/215 thereby purported to prohibit the use of large driftnetsçinitially undefined, but subsequently widely interpreted in line with the 2.5 km limit imposed under the Wellington Conventionçupon the high seas.
Although UNGA Resolutions are not ordinarily considered to create binding legal obligations, the driftnet moratorium prescribed under Resolution 46/215 has subsequently become a striking anomaly to this general rule. Indeed, a considerable number of coastal states have enacted domestic legislation to give effect to these international restrictions, 20 while a significant volume of bilateral enforcement activity (especially in conjunction with the US authorities) has also emerged. 21 Moreover, an array of regional fisheries management organisations (RFMOs), intergovernmental organisations and multilateral environmental treaty bodies have also endorsed and applied the ban on large-scale pelagic driftnets, thereby raising convincing claims that the UNGA moratorium may have ultimately passed from the hortatory confines of political Resolutions and into customary international law.
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As part of the broad trend towards implementing these restrictions within national and regional law, the EC has adopted a series of measures to control the use of driftnets in Community fisheries. 23 In 1992, the first Community restrictions were introduced, 24 mirroring the UNGA moratorium, to control the use of driftnets in a number of key European maritime regions. To this end, driftnets of over 2.5 km in length were prohibited in Community fisheries, subject to two broad exceptions in that the restrictions did not apply to the Baltic Sea, Belts and Sound, and that France was allocated a short-term derogation in respect of the national albacore tuna fleet. 25 In 1997, further restrictions on driftnet fishing were introduced, 26 albacore exemption. Moreover, Community vessels were precluded from keeping on board or using for fishing one or more driftnets whose individual or total length is greater than 2.5 km.
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A year later, Regulation 894/97 was amended to further strengthen the Community's anti-driftnet legislation. 28 In this regard, Article 11 was amended to prohibit the use of driftnets completelyçirrespective of individual or collective lengthçwithin certain listed fisheries in EC waters from 1 January 2002 onwards. This move, which was unprecedented under the Common Fisheries Policy (CFP), 29 Notwithstanding the raft of legislation establishing heavy restrictions on this equipment, by an unfortunate irony, Community waters have become something of a global hotspot for driftnet fishing since the late 1990s. In this respect, two key deficiencies may be observed in the legal framework that has facilitated the continued use of driftnets in contravention of EC policies. In the first instance, the various Regulations have long been bedevilled by ambiguity; not least given their long-standing failure to articulate the fundamental , classifying a driftnet as 'any gillnet held on the sea surface or at a certain distance below it by floating devices, drifting with the current, either independently or with the boat to which it may be attached. It may be equipped with devices aiming to stabilise the net or to limit its drift'. 35 In the prior absence of a comprehensive definition of such equipment, the French authorities have sanctioned the use of netting known as a tuna gillnet or 'thonaille', which bears a striking resemblance to a driftnet. Secondly, under Regulation 894/97, as amended, the 'competent authorities' of the Member State are to take 'appropriate measures' against vessels engaged in driftnet fishing. There has been a somewhat languid pursuit of national driftnetters, especially by Italy, which the cumbersome non-compliance procedures of EU law have rather served to perpetuate. These particular issues were the subject of the driftnet cases recently reviewed by the European Court of Justice (ECJ), which has established a strident position both on the nature of the obligations laid down under the Regulations, as well as the corresponding monitoring and enforcement obligations incumbent upon the Member States.
A Rose by Any Other Name: The Thonaille Litigation
The long-standing absence of a clear definition of a 'driftnet' for the purposes of EC law has presented an opportunity to develop fishing gear derivative of such netting, encompassing the same broad features of driftnets, albeit with minor technical modifications in an attempt to render them legally distinct and therefore outside the purview of the relevant legislation. It has long been asserted by environmental campaigners that the thonailles used by the French fleet to catch albacore and bluefin tuna are little more than driftnets under an assumed name.
Like orthodox driftnets, thonailles are passive fishing gear, the basic operational features of which are that they are reliant upon the movement of fish into the net. 36 Targeted independent studies of the effects of thonaille fishing are sporadic. This is primarily because crews using any type of driftnet have exhibited a marked reluctance to cooperate with researchers since the Community measures were first introduced. 37 However, this fishery primarily targets juvenile Atlantic bluefin tuna, with some additional effort on swordfish. 38 As far as a discernible by-catch problem is concerned, it appears that striped dolphins are at a particular risk in this fishery, 39 while other species of cetaceans such as sperm whales, long-finned pilot whales and Risso's dolphin have also been documented as incidental catches. 40 The scale of thonaille effort in the past decade is also subject to a degree of uncertainty, primarily due to difficulties of identifying thonaille vessels, which tend to be small boats operating at night, 41 Arre" te¤ du 1er aou " t portant a' la creation d'un permis de pe" che special pour la pe" che a' l'aide de l'engin appele¤ 'thonaille' ou 'courant volante'. 44 Arre" te¤ du 8 juillet 2004 modifiant l'arre" te¤ du 1er aou " t portant a' la creation d'un permis de pe" che special pour la pe" che a' l'aide de l'engin appele¤ 'thonaille' ou 'courant volante'; Arre" te¤ du 28 juillet 2005 modifiant l'arre" te¤ du 1er aou" t portant a' la creation d'un permis de pe" che special pour la pe" che a' l'aide de l'engin appele¤ 'thonaille' ou 'courant volante'. Considerable clarification of the precise nature of the thonaille was subsequently provided by the ECJ in March 2009, which now leaves little scope for misapprehension. This followed something of a false-start in a preliminary reference in Pilato, 49 in which it was alleged domestically that thonailles were indistinguishable from driftnets for the purposes of Regulation 894/97. However, the reference was ultimately rejected by the Court, since the forum of the disputeça local prud'homie de pe" cheçwas not considered to meet the demands of Article 234 due to 'doubt as to the imperviousness of that body to external factors'. 50 Consequently, the legality of the thonaille legislation was not substantively reviewed until non-compliance proceedings were eventually brought against France for alleged driftnet infringements.
Case C-556/07 Commission v France
In March 2009, two separate judgments were handed down on the same day by the ECJ addressing the use of the thonaille and the stance taken by the national authorities regarding such netting. In the first instance, the Commission sought a declaration from the Court that France had failed to fulfil its obligations in respect of the EC driftnet fishing restrictions by allocating a series of thonaille permits, and through a failure to establish an effective system of monitoring and control. In response, France argued that the thonaille lay outside the definition in Regulation 809/2007, given that a series of national studies had categorically concluded that the technical modifications made to this equipment ensured that it caught fish in a fundamentally different manner to an orthodox driftnet. In particular, the French government considered that the use of floats and anchors meant that thonailles used the oscillations of specific wave fluctuations to catch fish at certain times of the day and did not drift with the wind, which was considered to be a central characteristic of a driftnet. 53 Accordingly, given that national programmes had been instituted to monitor thonailles, which the French understood not to be driftnets, the fisheries authorities did not consider themselves in breach of the monitoring obligations prescribed under Regulation 2371/2002.
In reviewing these claims, the Court conceded that, prior to the adoption of Regulation 809/2007, a full definition of a 'driftnet' had not existed under Community law and, moreover, in the absence of such a definition the Court had to look to the articulation of the term in ordinary language. 54 Having noted that a myriad of definitions had been advanced by international bodies, all of which contained a degree of subjectivity and subtle difference in their basic articulation, the ECJ considered the basic features of a driftnet to be that it is not fixed to the seabed and instead floats within the ocean through its own free movement. It could therefore be depicted as a net that shifts as a result of a variety of natural phenomena that causes the water column to rise and fall. 55 The Court gave a wide interpretation of the origins of such movement and considered that, for a net to be classed as a driftnet for the purposes of Regulation 809/2007, it mattered little whether it was caused by currents or by other natural phenomena causing oscillations of the waves. 56 The thonaille netting sanctioned by France could therefore be considered to qualify as a driftnet by virtue of the broad definition advanced under pertinent Community law.
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France then contended that, if the thonaille was indeed a driftnet, it could not have been formally considered as such until the Community definition was established under Regulation 809/2007, thereby precluding the possibility of establishing a system of control and monitoring. This rather disingenuous position was given relatively short shrift by the Court, which further ruled that France had also failed to meet the requisite obligations of monitoring, inspection and control. Similar arguments were advancedçand a similar outcome attainedçin a complementary action for which judgment was given following the decision in Case C-566/07. Case C-479/07 represented the latest instalment in a series of attempts by a variety of litigants to overturn the relevant driftnet legislation, which had either been ruled inadmissible by the Court, 59 or had otherwise failed on the substantive merits. 60 In the present case, in which a previous application for interim measures was rejected, 61 France sought a ruling to annul Regulation 809/2007, based on an alleged failure to provide reasons for extending the broad definition of a driftnet to include stabilised nets such as the thonaille (although the categorisation of tuna gillnets as such was disputed), as well as infringements of the principles of proportionality and non-discrimination.
In rejecting the French submissions, the Court noted that it had earlier that day ruled that the thonialle was caught within the definition of a driftnet advanced under Regulation 809/2007 and that little further consideration of this issue was necessary. Moreover, it was emphasised that the definition advanced under the Regulation had been inspired to a very large degree by existing international instruments and key scientific documents and had not occasioned any substantive extension of the scope of the legislation. 62 The preamble of the Regulation had clearly and unequivocally stated that the measure had not introduced any new restrictions on the use of driftnets, and was introduced solely to bring a uniform definition to previous obligations, hence the French claim was rejected. 63 Likewise, a plea that the Regulation infringed the obligations of proportionality and non-discrimination on the basis that thonailles were uniquely French and fundamentally different to driftnets was also swiftly rejected by the Court.
Italian Driftnetters and the ECJ
As in France, the EC restrictions on the use of driftnets have constituted a matter of great controversy within coastal communities in Italy, where the use such of netting may be traced back over 2000 years. 64 In more recent years, extensive driftnet fishing has been undertaken by Italian fleets in the 59 Mediterranean for swordfish. Such endeavours have nonetheless imbued Italian swordfishermen with a degree of international notoriety, especially since driftnet fishing has consistently yielded high rates of marine mammal by-catches, 65 prompting significant political pressure to cease and desist. Italian driftnet fleets have essentially posed two key problems to Community regulators. In the first instance, like their French counterparts, a degree of technical modification has been experienced, with the derivative spadare and ferrettara netting being deployed in this fishery. More significantly, however, driftnets have continued to be used with a degree of impunity by elements within the Italian fleet, with the enforcement of EC restrictions having posed a considerable challenge to the national authorities. 66 There is some suggestion that the initial EC measures were met with a lukewarm response by the Italian government, which granted some indulgence to its swordfishermen. 67 This issue shifted to the international stage in the mid-1990s, when Italy narrowly avoided formal trade sanctions under the extra-territorial operation of US fisheries law following some shrewd political manoeuvring by the Clinton administration. 68 Notwithstanding concerns over the environmental ramifications of continued driftnet fishing, such practices remain highly controversial as Italian fishermen have received substantial financial support to decommission their driftnets. 69 A long-standing failure to establish a clear programme of enforcement in Italy ultimately led to infringement proceedings being instituted by the Commission in Case C-249/08.
Case C-249/08 Commission v Italy
The origins of this case date back even further than Case C-556/07, with inspection missions having been first undertaken by the Commission in 1992, which revealed a series of deficiencies concerning driftnet regulation in a number of coastal regions. This led to a plethora of exchanges between Italy and the Commission, as well as further inspection missions throughout the 1990s, until a reasoned opinion was eventually addressed to the Italian authorities in March 2005. Unlike the French litigation, however, Case C-249/08 was not ostensibly concerned with breaches of the distinct driftnet Regulations per se. Instead, the Commission alleged that there were systemic failings on a central level to establish an effective regime of monitoring and control over fisheries infractions, including inter alia considerable deficiencies in respect of driftnet fishing, thereby violating more general provisions designed to promote uniform Member State compliance with the CFP.
Two central complaints were advanced by the Commission, which alleged that the Italian compliance regime was subject to both institutional and procedural deficiencies, in violation of key Regulations addressing fisheries enforcement. 70 In the first instance, the Commission considered that the overarching framework to enforce pertinent fisheries laws was wholly inadequate, both in terms of resources and because of the litany of different branches of the police and harbour authorities that all claimed a degree of jurisdiction over fisheries infractions. Furthermore, it was alleged that information exchange and the coordination of activities were seriously limited, which further compromised the overall efficacy of the national system, 71 a complaint denied by the Italian authorities. Nonetheless, the Court ruled that the various law enforcement agencies in Italy were poorly placed to ensure compliance with pertinent legislation. The harbour authorities lacked both financial and human resources to undertake sufficient monitoring activities at sea, a task that could not in practice be performed by the police who also claimed jurisdiction over such offences, while satellite surveillance was also highly limited. Accordingly, the ECJ held that the enforcement system was not sufficiently robust as to meet the requirements of Regulations 2241/87 and 2847/93 and the first complaint of the Commission was upheld.
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The second aspect of the complaint concerned the measures adopted under domestic law to criminalise and punish infractions. In this respect, the Commission argued that the pertinent aspects of Regulation 894/97 had not been correctly implemented, given that the Italian legislation in question had criminalised the use or attempted use of driftnets, but not the simple possession of such equipment, as mandated under Article 11(a)(1). Moreover, the Commission contended that the penalties imposed under national law upon conviction of such offences were derisory. With regard to the implementation of EC law, the ECJ noted that it was common ground that Italy had introduced legislation to address the keeping on board of driftnets in June 2008. However, it was equally apparent that no such provision had existed previously; hence Italy had been in breach of the Regulation for a considerable number of years. 73 
